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DOE (Golden Field Office)
“Concentrating Solar Power — Molten Salt Pump”
CUSTOMER CONTRACT REQUIREMENTS
FOR DE-FC36-08G018031

CUSTOMER CONTRACT REQUIREMENTS

When PWR General Provisions 1, 3, 4, OF 6 are applicable to this procurement, this Attachment constitutes the
Government clauses contemplated by the appropriate Article in those General Provisions.

1. The following contract clauses are incorporated by reference from the Federal Acquisition
Regulation and apply to the extent indicated. In all of the following clauses, “Contractor” and
“Offeror” mean Seller.

The following FAR and FAR Supplement clauses (including alternates), as modified by Federal Acquisition
Circulars and other agency Acquisition Circulars respectively, on the date of and required by the prime contract
identified on the face of this order, are hereby incorporated by reference and made a material part hereof. If
there is a conflict between or among one or more clauses herein, or an addition to a clause after the
effective date of this order, the version of the clause applicable to this order shall be the version of the
clause in the prime contract.

10 CFR Part 600, “DOE Assistance Regulations” (Title 10, Volume 4, Chapter 2, Part 600) at
http://ecfr.gpoaccess.gov and if award is to a “For-Profit Organization” then the following provisions of
Subsection Subpart D apply: 600.301, 600.302, 600-305, 600-313, 600-318, 600.321 through .325, 600.342,
300.362, 600.363, 600.380, 600.381, Appendix A to Subpart D and Appendix B to Subpart D.

If the award is for research and to a university or non-profit, the Research Terms and Conditions and the DOE
Agency Specific Requirements at http://nsf.gov/bfa/dias/policy/rtc/index.jsp apply.

National Policy Assurances To Be Incorporated As Award Terms (August 2008) at
http://www.management.energy.gov/business_doe/1374.htm To the extent that a DOE Agency clause (cited
below) in this National Policy does not apply to a particular type of activity or award, it is self-deleting.

A. NONDISCRIMINATION POLICIES

1. On the basis of race, color, or national origin, in Title VI of the Civil Rights Act of 1964 (42 U.S.C. 2000d et
seq.), as implemented by DOE regulations at 10 CFR part 1040;

2. On the basis of sex or blindness, in Title IX of the Education Amendments of 1972 (20 U.S.C. 1681 et seq.),
as implemented by DOE regulations at 10 CFR parts 1041 and 1042;

3. On the basis of age, in the Age Discrimination Act of 1975 (42 U.S.C.6101 et seq.), as implemented by
Department of Health and Human Services regulations at 45 CFR part 90 and DOE regulations at 10 CFR part
1040;

4. On the basis of disability, in Section 504 of the Rehabilitation Act of 1973 (29 U.S.C. 794), as implemented
by Department of Justice regulations at 28 CFR part 41 and DOE regulations at 10 CFR part 1041;

5. On the basis of race, color, national origin, religion, disability, familial status, and sex under Title VIII of the
Civil Rights Act (42 U.S.C. 3601 et seq.) as implemented by the Department of Housing and Urban
Development at 24 CFR part 100; and

6. On the basis of disability in the Architectural Barriers Act of 1968(42 U.S.C. 4151 et seq.) for the design,
construction, and alteration of buildings and facilities financed with Federal funds.
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B. ENVIRONMENTAL POLICES
You must:

1. Comply with applicable provisions of the Clean Air Act (42 U.S.C.7401, et. seq.) and Clean Water Act (33
U.S.C. 1251, et. seq.), as implemented by Executive Order 11738 [3 CFR, 1971-1975 Comp., p. 799] and
Environmental Protection Agency rules at 40 CFR part 32, Subpart J.

2. Immediately identify to us, as the awarding agency, any potential impact that you find this award may have

on:
a. The quality of the human environment, including wetlands, and provide any help we may need to comply
with the National Environmental Policy Act (NEPA, at 42 U.S.C. 4321 et. seq.) and assist us to prepare
Environmental Impact Statements or other environmental documentation. In such cases, you may take no
action that will have an adverse environmental impact (e.g., physical disturbance of a site such as breaking
of ground) or limit the choice of reasonable alternatives until we provide written notification of Federal
compliance with NEPA, as implemented by DOE at 10 CFR Part 1021.

b. Flood-prone areas, and provide any help we may need to comply with the National Flood Insurance Act
of 1968 and Flood Disaster Protection Act of 1973 (42 U.S.C. 4001 et. seq.), which require flood insurance,
when available, for Federally assisted construction or acquisition in flood-prone areas, as implemented by
DOE at 10 CFR part 1022.

c. Use of land and water resources of coastal zones, and provide any help we may need to comply with the
Coastal Zone Management Act of 1972(16 U.S.C. 1451, et. seq.).

d. Coastal barriers along the Atlantic and Gulf coasts and Great Lakes’ shores, and provide help we may
need to comply with the Coastal Barriers Resource Act (16 U.S.C. 3501 et. seq.), concerning preservation of
barrier resources.

e. Any existing or proposed component of the National Wild and Scenic Rivers system, and provide any
help we may need to comply with the Wild and Scenic Rivers Act of 1968 (16 U.S.C. 1271 et seq.).

f. Underground sources of drinking water in areas that have an aquifer that is the sole or principal drinking
water source, and provide any help we may need to comply with the Safe Drinking Water Act(42 U.S.C.
300h-3).

3. Comply with applicable provisions of the Lead-Based Paint Poisoning Prevention Act (42 U.S.C. 4821-
4846), as implemented by the Department of Housing and Urban Development at 24 CFR part 35. The
requirements concern lead-based paint in housing owned by the Federal Government or receiving Federal
assistance.

4. Comply with section 6002 of the Resource Conservation and Recovery Act of 1976, as amended (42 U.S.C.
6962), and implementing regulations of the Environmental Protection Agency, 40 CFR Part 247, which require
the purchase of recycled products by States or political subdivision of States.

C. Live Organisms
1. Human research subjects. You must protect the rights and welfare of individuals that participate as human
subjects in research under this award in accordance with the Common Federal Policy for the Protection of
Human Subjects (45 CFR part 46), as implemented by DOE at 10 CFR part 745.
2. Animals and plants.
a. You must comply with applicable provisions of Department of Agriculture rules at 9 CFR parts 1-4 that
implement the Laboratory Animal Welfare Act of 1966 (7 U.S.C. 2131-2156) and provide for humane

transportation, handling, care, and treatment of animals used in research, experimentation, or testing under
this award.
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b. You must follow the guidelines in the National Academy of Sciences (NAS) Publication “Guide for the
Care and Use of Laboratory Animals” (1996, which may be found currently at
http://www.nap.edu/readingroom/books/labrats/) and comply with the Public Health Service Policy and
Government principles Regarding the Care and use of animals (included as Appendix D to the NAS Guide).

c. You must immediately identify to us, as the awarding agency, any potential impact that you find this
award may have on endangered species, as defined by the Endangered Species Act of 1973, as amended
(“the Act,” 16 U.S.C. 1531-1543), and implementing regulations of the Departments of the Interior (50 CFR
parts 10-24) and Commerce (50 CFR parts 217-227). You also must provide any help we may need to
comply with 16 U.S.C. 1536(a)(2). This is not in lieu of responsibilities you have to comply with provisions
of the Act that apply directly to you as a U.S. entity, independent of receiving this award.

D. Other National Policies

1. Debarment and suspension. You must comply with requirements regarding debarment and suspension in
Subpart C of 2 CFR parts 180 and 901.

2. Drug-free workplace. You must comply with drug-free workplace requirements in Subpart B of 10 CFR part
607, which implements sec. 5151-5160 of the Drug-Free Workplace Act of 1988 (Pub. L. 100-690, Title V,
Subtitle D; 41 U.S.C. 701, et seq.).

3. Lobbying:

a. You must comply with the restrictions on lobbying in 31 U.S.C.1352, as implemented by DOE at 10 CFR
part 601, and submit all disclosures required by that statute and regulation.

b. If you are a nonprofit organization described in section 501(c)(4)of title 26, United States Code (the
Internal Revenue Code of 1968),you may not engage in lobbying activities as defined in the Lobbying
Disclosure Act of 1995 (2 U.S.C., Chapter 26). If we determine that you have engaged in lobbying activities,
we will cease all payments to you under this and other awards and terminate the awards unilaterally for
material failure to comply with the award terms and conditions. By submitting an application and accepting
funds under this agreement, you assure that you are not an organization described in section 501(c)(4) that
has engaged in any lobbying activities described in the Lobbying Disclosure Act of 1995 (2 U.S.C. 1611).

c. You must comply with the prohibition in 18 U.S.C. 1913 on the use of Federal funds, absent express
Congressional authorization, to pay directly or indirectly for any service, advertisement or other written
matter, telephone communication, or other device intended to influence at any time a Member of Congress
or official of any government concerning any legislation, law, policy, appropriation, or ratification.

4. Officials not to benefit. You must comply with the requirement that no member of Congress shall be
admitted to any share or part of this agreement, or to any benefit arising from it, in accordance with 41U.S.C.
22.

5. Hatch Act. If applicable, you must comply with the provisions of the Hatch Act (5 U.S.C. 1501-1508 and
7324-7326), as implemented by the Office of Personnel Management at 5 CFR part 151, which limits political
activity of employees or officers of State or local governments whose employment is connected to an activity
financed in whole or part with Federal funds.

6. Native American graves protection and repatriation. If you control or possess Native American remains and
associated funerary objects, you must comply with the requirements of 43 CFR part 10, the Department of the
Interior implementation of the Native American Graves Protection and Repatriation Act of 1990 (25 U.S.C.,
chapter 32).

7. Fly America Act. You must comply with the International Air Transportation Fair Competitive Practices Act
of 1974 (49 U.S.C. 40118), commonly referred to as the “Fly America Act,” and implementing regulations at
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41 CFR 301-10.131 through 301-10.143. The law and regulations require air transport of people or property to,
from, between or within a country other than the United States, the cost of which is supported under this award,
to be performed by or under a cost-sharing arrangement with a U.S. flag carrier, if service is available.

8.

9.

Use of United States-flag vessels:

a. Pursuant to Pub. L. 664 (43 U.S.C. 1241(b)), at least 50 percent of any equipment, materials or
commodities procured, contracted for or otherwise obtained with funds under this award, and which may be
transported by ocean vessel, must be transported on privately owned United States-flag commercial vessels,
if available.

b. Within 20 days following the date of loading for shipments originating within the United States or within
30 working days following the date of loading for shipments originating outside the United States, a legible
copy of a rated, “on-board” commercial ocean bill-of-lading in English for each shipment of cargo described
in paragraph 9.a of this section shall be furnished to both our award administrator (through you in the case of
your contractor’s bill-of-lading) and to the Division of National Cargo, Office of Market Development,
Maritime Administration, Washington, DC 20590.

Research misconduct. You must comply with the government-wide policy on research misconduct issued by

the Office of Science and Technology Policy (available in the Federal Register at 65 FR 76260, December
6,2000, or on the Internet at www.ostp.gov), as implemented by DOE at 10 CFR part 733 and 10 CFR 600.31.

10. Requirements for an Institution of Higher Education Concerning Military recruiters and Reserve Officers
Training Corps (ROTC).

a. As a condition for receiving funds under an award by the National Nuclear Security Administration of the
Department of Energy, you agree that you are not an institution of higher education that has a policy or
practice placing any of the restrictions specified in 10 U.S.C. 983. as implemented by 32 CFR part 216, on:

i. Maintenance, establishment, or operation of Senior ROTC units, or student participation in those units;
or
ii. Military recruiters’ access to campuses, students on campuses, or information about students.

b. If you are determined, using the procedures in 32 CFR part 216, to be such an institution of higher
education during the period of performance of this award, we:

i. Will cease all payments to you of funds under this award and all other awards subject to the
requirements in 32 CFR part 216; and

ii. May suspend or terminate those awards unilaterally for material failure to comply with the award terms
and conditions.

11. Historic preservation. You must identify to us any:

a. Any property listed or eligible for listing on the National Register of Historic Places that will be affected
by this award, and provide any help we may need, with respect to this award, to comply with Section 106 of
the National Historic Preservation Act of 1966 (16 U.S.C. 470f), as implemented by the Advisory Council
on Historic Preservation regulations at 36 CFR part 800 and Executive Order 11593, “Identification and
Protection of Historic Properties,” [3 CFR, 1971-1975 Comp., p. 559].

b. Potential under this award for irreparable loss or destruction of significant scientific, prehistorical,
historical, or archeological data, and provide any help we may need, with respect to this award, to comply
with the Archaeological and Historic Preservation Act of 1974 (16 U.S.C.469a-1, et seq.).

12. Relocation and real property acquisition. You must comply with applicable provisions of 49 CFR part 24,

which implements the Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970(42

U.S.C. 4601, et seq.) and provides for fair and equitable treatment of persons displaced by federally assisted
programs or persons whose property is acquired as a result of such programs.
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13. Confidentiality of patient records. You must keep confidential any records that you maintain of the
identity, diagnosis, prognosis, or treatment of any patient in connection with any program or activity relating to
substance abuse education, prevention, training, treatment, or rehabilitation that is assisted directly or indirectly
under this award, in accordance with 42 U.S.C. 290dd-2.

14. Constitution Day. You must comply with Public Law 108-447, Div. J, Title I, Sec. 111 (36 U.S.C. 106
note), which requires each educational institution receiving Federal funds in a Federal fiscal year to hold an
educational program on the United States Constitution on September 17thduring that year for the students
served by the educational institution.

15. Trafficking in Persons
a. Provisions applicable to a recipient that is a private entity.

1. You as the recipient, your employees, subrecipients under this award, and subrecipients' employees
may not—

i. Engage in severe forms of trafficking in persons during the period of time that the award is in
effect;

ii. Procure a commercial sex act during the period of time that the award is in effect; or

iii. Use forced labor in the performance of the award or subawards under the award.

2. We as the Federal awarding agency may unilaterally terminate this award, without penalty, if you or a
subrecipient that is a private entity —

i. Is determined to have violated a prohibition in paragraph a.1 of this award term; or
ii. Has an employee who is determined by the agency official authorized to terminate the award
to have violated a prohibition in paragraph a.1 of this award term through conduct that is either—

A. Associated with performance under this award; or

B. Imputed to you or the subrecipient using the standards and due process for imputing the
conduct of an individual to an organization that are provided in 2 CFR part 180, “OMB
Guidelines to Agencies on Governmentwide Debarment and Suspension (Nonprocurement),” as
implemented by our agency at 2 CFR part 901.

b. Provision applicable to a recipient other than a private entity. We as the Federal awarding agency may
unilaterally terminate this award, without penalty, if a subrecipient that is a private entity—

1. Is determined to have violated an applicable prohibition in paragraph a.1 of this award term; or
2. Has an employee who is determined by the agency official authorized to terminate the award to
have violated an applicable prohibition in paragraph a.1 of this award term through conduct that is
either—
i. Associated with performance under this award; or
ii. Imputed to the subrecipient using the standards and due process for imputing the conduct of
an individual to an organization that are provided in 2 CFR part 180, ~"OMB Guidelines to
Agencies on Governmentwide Debarment and Suspension (Nonprocurement),” as implemented by
our agency at 2 CFR part 901.
c. Provisions applicable to any recipient.

1. You must inform us immediately of any information you receive from any source alleging a
violation of a prohibition in paragraph a.1 of this award term.

2. Our right to terminate unilaterally that is described in paragraph a.2 or b. of this section:
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i. Implements section 106(g) of the Trafficking Victims Protection Act of 2000 (TVPA), as
amended (22 U.S.C. 7104(g)), and

ii. Is in addition to all other remedies for noncompliance that are available to us under this
award.

3. You must include the requirements of paragraph a.1 of this award term in any subaward you make to
a private entity.

d. Definitions. For purposes of this award term:
1. “Employee” means either:

i. An individual employed by you or a subrecipient who is engaged in the performance of the
project or program under this award; or

ii. Another person engaged in the performance of the project or program under this award and
not compensated by you including, but not limited to, a volunteer or individual whose services are
contributed by a third party as an in-kind contribution toward cost sharing or matching
requirements.

2. “Forced labor” means labor obtained by any of the following methods: the recruitment, harboring,
transportation, provision, or obtaining of a person for labor or services, through the use of force,
fraud, or coercion for the purpose of subjection to involuntary servitude, peonage, debt bondage,
or slavery.

3. “Private entity”:

i. Means any entity other than a State, local government, Indian tribe, or foreign public entity,
as those terms are defined in 2 CFR 175.25.
ii. Includes:

A. A nonprofit organization, including any nonprofit institution of higher education, hospital,
or tribal organization other than one included in the definition of Indian tribe at 2 CFR 175.25(b).

B. A for-profit organization.

4. “Severe forms of trafficking in persons,” “commercial sex act,” and “coercion” have the meanings
given at section 103 of the TVPA, as amended (22 U.S.C. 7102).

E. National Policy Requirements for Subawards.
Recipient responsibility. You must include in any subaward you make under this award the requirements of the

national policy requirements in Sections | through IV of this document that apply, based on the type of
subawardee organization and situation.

52.203-6 Restrictions on Subcontractor Sales to the Government (SEPT 2006) This clause applies only if this
contract exceeds $100,000.

2. THE FOLLOWING PRIME CONTRACT SPECIAL PROVISIONS APPLY TO THIS PURCHASE
ORDER:
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Intellectual Property Provisions (CDLB-1003), Cooperative Agreement — Cooperative Agreement — Special
Data Statue for Research, Development or Demonstration for Large Business, State and Local Governments,
and Foreign Entities will comply with: (a) FAR 52.227-1 Authorization and Consent (JUL 1995) - Alternate 1
(APR 1984), (b) FAR 52.227-2 Notice and Assistance Regarding Patent and Copyright Infringement (AUG
1996), (c) 10 CRF 600.325 “Appendix A”, Rights in Data — Programs Covered Under Special Data Statutes
(OCT 2003), (d) FAR 52.227-23 Rights to Proposal Data (Technical) (JUN 1987) and (e) 10 CFR 600.325
“Appendix A” Patent Rights (Large Business Firms — No Waiver) (OCT 2003)*. In reading these provisions,
any reference to “Contractor” shall mean “recipient,” and any reference to contract or subcontract shall mean
“award or subaward.” *If a waiver of patent rights is granted, then provisions approved by the DOE patent
counsel, in accordance with 10 CFR 784, will be substituted for this Patent Rights Provision.

10 CFR 600.325 Appendix A, Rights in Data - Programs Covered Under Special Data Statutes
(OCT 2003)

(a) Definitions

Computer Data Bases, as used in this clause, means a collection of data in a form capable of, and for the
purpose of, being stored in, processed, and operated on by a computer. The term does not include
computer software.

Computer software, as used in this clause, means (i) computer programs which are data comprising a
series of instructions, rules, routines, or statements, regardless of the media in which recorded, that
allow or cause a computer to perform a specific operation or series of operations and (ii) data
comprising source code listings, design details, algorithms, processes, flow charts, formulae and related
material that would enable the computer program to be produced, created or compiled. The term does
not include computer data bases.

Data, as used in this clause, means recorded information, regardless of form or the media on which it
may be recorded. The term includes technical data and computer software. The term does not include
information incidental to administration, such as financial, administrative, cost or pricing or
management information.

Form, fit, and function data, as used in this clause, means data relating to items, components, or
processes that are sufficient to enable physical and functional interchangeability as well as data
identifying source, size, configuration, mating and attachment characteristics, functional characteristics,
and performance requirements except that for computer software it means data identifying source,
functional characteristics, and performance requirements but specifically excludes the source code,
algorithm, process, formulae, and flow charts of the software.

Limited rights data, as used in this clause, means data (other than computer software) developed at
private expense that embody trade secrets or are commercial or financial and confidential or privileged.
Restricted computer software, as used in this clause, means computer software developed at private
expense and that is a trade secret; is commercial or financial and confidential or privileged; or is
published copyrighted computer software; including modifications of such computer software.
Protected data, as used in this clause, means technical data or commercial or financial data first
produced in the performance of the award which, if it had been obtained from and first produced by a
non-federal party, would be a trade secret or commercial or financial information that is privileged or
confidential under the meaning of 5 U.S.C. 552(b)(4) and which data is marked as being protected data
by a party to the award.

Protected rights, as used in this clause, mean the rights in protected data set forth in the Protected Rights
Notice of paragraph (g) of this clause.

Technical data, as used in this clause, means that data which are of a scientific or technical nature.
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Technical data does not include computer software, but does include manuals and instructional materials
and technical data formatted as a computer data base.

Unlimited rights, as used in this clause, means the right of the Government to use, disclose, reproduce,
prepare derivative works, distribute copies to the public, and perform publicly and display publicly, in
any manner and for any purpose whatsoever, and to have or permit others to do so.

(b) Allocation of Rights

(1) Except as provided in paragraph (c) of this clause regarding copyright, the Government shall have
unlimited rights in-

(i) Data specifically identified in this agreement as data to be delivered without restriction;

(ii) Form, fit, and function data delivered under this agreement;

(iii) Data delivered under this agreement (except for restricted computer software) that constitute
manuals or instructional and training material for installation, operation, or routine maintenance and
repair of items, components, or processes delivered or furnished for use under this agreement; and

(iv) All other data delivered under this agreement unless provided otherwise for protected data in
accordance with paragraph (g) of this clause or for limited rights data or restricted computer software in
accordance with paragraph (h) of this clause.

(2) The Recipient shall have the right to-

(i) Protect rights in protected data delivered under this agreement in the manner and to the extent
provided in paragraph (g) of this clause;

(ii) Withhold from delivery those data which are limited rights data or restricted computer software to
the extent provided in paragraph (h) of this clause;

(iii) Substantiate use of, add, or correct protected rights or copyrights notices and to take other
appropriate action, in accordance with paragraph (e) of this clause; and

(iv) Establish claim to copyright subsisting in data first produced in the performance of this agreement
to the extent provided in subparagraph (c)(1) of this clause.

(c) Copyright

(1) Data first produced in the performance of this agreement. Except as otherwise specifically provided
in this agreement, the Recipient may establish, without the prior approval of the Contracting Officer,
claim to copyright subsisting in any data first produced in the performance of this agreement. If claim to
copyright is made, the Recipient shall affix the applicable copyright notice of 17 U.S.C. 401 or 402 and
acknowledgment of Government sponsorship (including agreement number) to the data when such data
are delivered to the Government, as well as when the data are published or deposited for registration as a
published work in the U.S. Copyright Office. For such copyrighted data, including computer software,
the Recipient grants to the Government, and others acting on its behalf, a paid-up nonexclusive,
irrevocable, worldwide license to reproduce, prepare derivative works, distribute copies to the public,
and perform publicly and display publicly, by or on behalf of the Government, for all such data.

(2) Data not first produced in the performance of this agreement. The Recipient shall not, without prior
written permission of the Contracting Officer, incorporate in data delivered under this agreement any
data that are not first produced in the performance of this agreement and that contain the copyright
notice of 17 U.S.C. 401 or 402, unless the Recipient identifies such data and grants to the Government,
or acquires on its behalf, a license of the same scope as set forth in subparagraph (c)(1) of this clause;
provided, however, that if such data are computer software, the Government shall acquire a copyright
license as set forth in subparagraph (h)(3) of this clause if included in this agreement or as otherwise
may be provided in a collateral agreement incorporated or made a part of this agreement.

(3) Removal of copyright notices. The Government agrees not to remove any copyright notices placed
on data pursuant to this paragraph (c), and to include such notices on all reproductions of the data.

(d) Release, Publication and Use of Data

(1) The Receipt shall have the right to use, release to others, reproduce, distribute, or publish any data
first produced or specifically used by the Recipient in the performance of this contract, except to the
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extent such data may be subject to the Federal export control or national security laws or regulations, or
unless otherwise provided in this paragraph of this clause or expressly set forth in this contract.

(2) The Recipient agrees that to the extent it receives or is given access to data necessary for the
performance of this agreement which contain restrictive markings, the Recipient shall treat the data in
accordance with such markings unless otherwise specifically authorized in writing by the Contracting
Officer.

(e) Unauthorized Marking of Data

(1) Notwithstanding any other provisions of this agreement concerning inspection or acceptance, if any
data delivered under this agreement are marked with the notices specified in subparagraph (g)(2) or
(9)(3) of this clause and use of such is not authorized by this clause, or if such data bears any other
restrictive or limiting markings not authorized by this agreement, the Contracting Officer may at any
time either return the data to the Recipient or cancel or ignore the markings. However, the following
procedures shall apply prior to canceling or ignoring the markings.

(i) The Contracting Officer shall make written inquiry to the Recipient affording the Recipient 30 days
from receipt of the inquiry to provide written justification to substantiate the propriety of the markings;
(i) If the Recipient fails to respond or fails to provide written justification to substantiate the propriety
of the markings within the 30-day period (or a longer time not exceeding 90 days approved in writing by
the Contracting Officer for good cause shown), the Government shall have the right to cancel or ignore
the markings at any time after said period and the data will no longer be made subject to any disclosure
prohibitions.

(iii) If the Recipient provides written justification to substantiate the propriety of the markings within
the period set in subdivision (e)(1)(i) of this clause, the Contracting Officer shall consider such written
justification and determine whether or not the markings are to be cancelled or ignored. If the
Contracting Officer determines that the markings are authorized, the Recipient shall be so notified in
writing. If the Contracting Officer determines, with concurrence of the head of the contracting activity,
that the markings are not authorized, the Contracting Officer shall furnish the Recipient a written
determination, which determination shall become the final agency decision regarding the
appropriateness of the markings unless the Recipient files suit in a court of competent jurisdiction within
90 days of

receipt of the Contracting Officer's decision. The Government shall continue to abide by the markings
under this subdivision (e)(1)(iii) until final resolution of the matter either by the Contracting Officer's
determination become final (in which instance the Government shall thereafter have the right to cancel
or ignore the markings at any time and the data will no longer be made subject to any disclosure
prohibitions), or by final disposition of the matter by court decision if suit is filed.

(2) The time limits in the procedures set forth in subparagraph (e)(1) of this clause may be modified in
accordance with agency regulations implementing the Freedom of Information Act (5 U.S.C. 552) if
necessary to respond to a request thereunder.

(f) Omitted or Incorrect Markings

(1) Data delivered to the Government without either the limited rights or restricted rights notice as
authorized by paragraph (g) of this clause, or the copyright notice required by paragraph (c) of this
clause, shall be deemed to have been furnished with unlimited rights, and the Government assumes no
liability for the disclosure, use, or reproduction of such data. However, to the extent the data has not
been disclosed without restriction outside the Government, the Recipient may request, within 6 months
(or a longer time approved by the Contracting Officer for good cause shown) after delivery of such data,
permission to have notices placed on qualifying data at the Recipient's expense, and the Contracting
Officer may agree to do so if the Recipient-

(i) Identifies the data to which the omitted notice is to be applied;

(ii) Demonstrates that the omission of the notice was inadvertent;

(iii) Establishes that the use of the proposed notice is authorized; and

(iv) Acknowledges that the Government has no liability with respect to the disclosure, use, or
reproduction of any such data made prior to the addition of the notice or resulting from the omission of
the notice.

Rev 2: 3-16-2009



Page 10 of 14
(2) The Contracting Officer may also:
(i) Permit correction at the Recipient's expense of incorrect notices if the Recipient identifies the data
on which correction of the notice is to be made, and demonstrates that the correct notice is authorized;
or
(ii) Correct any incorrect notices.

(9) Rights to Protected Data

(1) The Recipient may, with the concurrence of DOE, claim and mark as protected data, any data first
produced in the performance of this award that would have been treated as a trade secret if developed at
private expense. Any such claimed ““protected data" will be clearly marked with the following Protected
Rights Notice, and will be treated in accordance with such Notice, subject to the provi sions of
paragraphs (e) and (f) of this clause.

PROTECTED RIGHTS NOTICE

These protected data were produced under agreement no. with the U.S. Department of Energy and may
not be published, disseminated, or disclosed to others outside the Government until , unless express
written authorization is obtained from the recipient. Upon expiration of the period of protection set forth
in this Notice, the Government shall have unlimited rights in this data. This Notice shall be marked on
any reproduction of this data, in whole or in part.

(End of notice).

(2) Any such marked Protected Data may be disclosed under obligations of confidentiality for the
following purposes:

(a) For evaluation purposes under the restriction that the “"Protected Data" be retained in confidence
and not be further disclosed; or

(b) To subcontractors or other team members performing work under the Government's program of
which this award is a part, for information or use in connection with the work performed under

(3) The obligations of confidentiality and restrictions on publication and dissemination shall end for any
Protected Data.

(a) At the end of the protected period;

(b) If the data becomes publicly known or available from other sources without a breach of the
obligation of confidentiality with respect to the Protected Data;

(c) If the same data is independently developed by someone who did not have access to the Protected
Data and such data is made available without obligations of confidentiality; or

(d) If the Recipient disseminates or authorizes another to disseminate such data without obligations of
confidentiality.

(4) However, the Recipient agrees that the following types of data are not considered to be protected and
shall be provided to the Government when required by this award without any claim that the data are
Protected Data. The parties agree that notwithstanding the following lists of types of data, nothing
precludes the Government from seeking delivery of additional data in accordance with this award, or
from making publicly available additional non-protected data, nor does the following list constitute any
admission by the Government that technical data not on the list is Protected Data. (Note: It is expected
that this paragraph will specify certain types of mutually agreed upon data that will be available to the
public and will not be asserted by the recipient/contractor as limited rights or protected data).

(5) The Government's sole obligation with respect to any protected data shall be as set forth in this

paragraph (g).
(h) Protection of Limited Rights Data

When data other than that listed in subparagraphs (b)(1)(i), (ii), and (iii) of this clause are specified to
be delivered under this agreement and such data qualify as either limited rights data or restricted
computer software, the Recipient, if the Recipient desires to continue protection of such data, shall
withhold such data and not furnish them to the Government under this agreement. As a condition to this
withholding the Recipient shall identify the data being withheld and furnish form, fit, and function data
in lieu thereof.
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(i) Subaward/Contract

The Recipient has the responsibility to obtain from its subrecipients/contractors all data and rights
therein necessary to fulfill the Recipient's obligations to the Government under this agreement. If a
subrecipient/contractor refuses to accept terms affording the Government such rights, the Recipient shall
promptly bring such refusal to the attention of the Contracting Officer and not proceed with
subaward/contract award without further authorization.

(j) Additional Data Requirements

In addition to the data specified elsewhere in this agreement to be delivered, the Contracting Officer
may, at anytime during agreement performance or within a period of 3 years after acceptance of all
items to be delivered under this agreement, order any data first produced or specifically used in the
performance of this agreement. This clause is applicable to all data ordered under this subparagraph.
Nothing contained in this subparagraph shall require the Recipient to deliver any data the withholding of
which is authorized by this clause or data which are specifically identified in this agreement as not
subject to this clause. When data are to be delivered under this subparagraph, the Recipient will be
compensated for converting the data into the prescribed form, for reproduction, and for delivery.

(k) The Recipient agrees, except as may be otherwise specified in this agreement for specific data items
listed as not subject to this paragraph, that the Contracting Officer or an authorized representative may,
up to three years after acceptance of all items to be delivered under this contract, inspect at the
Recipient's facility any data withheld pursuant to paragraph (h) of this clause, for purposes of verifying
the Recipient's assertion pertaining to the limited rights or restricted rights status of the data or for
evaluating work performance. Where the Recipient whose data are to be inspected demonstrates to the
Contracting Officer that there would be a possible conflict of interest if the inspection were made by a
particular representative, the Contracting Officer shall designate an alternate inspector.

(End of clause)

10 CFR 600.325 Appendix A, Patent Rights - (Large Business Firms - No Waiver) (OCT 2003)
(a) Definitions

DOE patent waiver regulations, as used in this clause, means the Department of Energy patent waiver
regulations in effect on the date of award. See 10 CFR part 784.

Invention, as used in this clause, means any invention or discovery which is or may be patentable of
otherwise protectable under title 35 of the United States Code or any novel variety of plant that is or
may be protectable under the Plant Variety Protection Act (7 U.S.C. 2321, et seq.)

Subject invention, as used in this clause, means any invention of the Recipient conceived or first
actually reduced to practice in the course of or under this agreement.

(b) Allocations of Principal Rights

(1) Assignment to the Government. The Recipient agrees to assign to the Government the entire right,
title, and interest throughout the world in and to each subject invention, except to the extent that rights
are retained by the Recipient under subparagraph (b)(2) and paragraph (d) of this clause.

(2) Greater rights determinations. The Recipient, or an employee-inventor after consultation with the
Recipient, may request greater rights than the nonexclusive license and the foreign patent rights
provided in paragraph (d) of this clause on identified inventions in accordance with the DOE patent
waiver regulation. Each determination of greater rights under this agreement shall be subject to
paragraph (c) of this clause, unless otherwise provided in the greater rights determination, and to the
reservations and conditions deemed to be appropriate by the Secretary of Energy or designee.

(c) Minimum Rights Acquired by the Government

With respect to each subject invention to which the Department of Energy grants the Recipient principal
or exclusive rights, the Recipient agrees to grant to the Government: A nonexclusive, nontransferable,
irrevocable, paid-up license to practice or have practiced each subject invention throughout the world by
or on behalf of the Government of the United States (including any Government agency); ~“march-in
rights" as set forth in 37 CFR 401.14(a)(J)); preference for U.S. industry as set forth in 37 CFR
401.14(a)(1); periodic reports upon request, no more frequently than annually, on the utilization or intent
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of utilization of a subject invention in a manner consistent with 35
U.S.C. 202(c)(50; and such Government rights in any instrument transferring rights in a subject
invention.

(d) Minimum Rights to the Recipient

(1) The Recipient is hereby granted a revocable, nonexclusive, royalty-free license in each patent
application filed in any country on a subject invention and any resulting patent in which the Government
obtains title, unless the Recipient fails to disclose the subject invention within the times specified in
subparagraph (e)(2) of this clause. The Recipient's license extends to its domestic subsidiaries and
affiliates, if any, within the corporate structure of which the Recipient is a part and includes the right to
grant sublicenses of the same scope to the extent the Recipient was legally obligated to do so at the time
the agreement was awarded. The license is transferable only with the approval of DOE except when
transferred to the successor of that part of the Recipient's business to which the invention pertains.

(2) The Recipient may request the right to acquire patent rights to a subject invention in any foreign
country where the Government has elected not to secure such rights, subject to the minimum rights
acquired by the Government similar to paragraph (c) of this clause. Such request must be made in
writhing to the Patent Counsel as part of the disclosure required by subparagraph (e)(2) of this clause,
with a copy to the DOE Contracting Officer. DOE approval, if given, will be based on a determination
that this would best serve the national interest.

(e) Invention Identification, Disclosures, and Reports

(1) The Recipient shall establish and maintain active and effective procedures to assure that subject
inventions are promptly identified and disclosed to Recipient personnel responsible for patent matters
within 6 months of conception and/or first actual reduction to practice, whichever occurs first in the
performance of work under this agreement. These procedures shall include the maintenance of
laboratory notebooks or equivalent records and other records as are reasonably necessary to document
the conception and/or the first actual reduction to practice of subject inventions, and records that show
that the procedures for identifying and disclosing the inventions are followed. Upon request, the
Recipient shall furnish the Contracting Officer a description of such procedures for evaluation and for
determination as to their effectiveness.

(2) The Recipient shall disclose each subject invention to the DOE Patent Counsel with a copy to the
Contracting Officer within 2 months after the inventor discloses it in writing to Recipient personnel
responsible for patent matters or, if earlier, within 6 months after the Recipient becomes aware that a
subject invention has been made, but in any event before any on sale, public use, or publication of such
invention known to the Recipient. The disclosure to DOE shall be in the form of a written report and
shall identify the agreement under which the invention was made and the inventor(s). It shall be
sufficiently complete in technical detail to convey a clear understanding, to the extent known
at the time of the disclosure, of the nature, purpose, operation, and physical, chemical, biological, or
electrical characteristics of the invention. The disclosure shall also identify any publication, on sale, or
public use of the invention and whether a manuscript describing the invention has been submitted for
publication and, if so, whether it has been accepted for publication at the time of disclosure. In addition,
after disclosure to DOE, the Recipient shall promptly notify Patent Counsel of the acceptance of any
manuscript describing the invention for publication or of any on sale or public use planned by the
Recipient. The report should also include any request for a greater rights determination in accordance
with subparagraph (b)(2) of this clause. When an invention is disclosed to DOE under this paragraph, it
shall be deemed to have been made in the manner specified in Sections (a)(1) and (a)(2) of 42 U.S.C.
5908, unless the Recipient contends in writing at the time the invention is disclosed that it was not so
made.

(3) The Recipient shall furnish the Contracting Officer a final report, within 3 months after completion
of the work listing all subject inventions or containing a statement that there were no such inventions,
and listing all subawards/contracts at any tier containing a patent rights clause or containing a statement
that there were no such subawards/contracts.

(4) The Recipient agrees to require, by written agreement, its employees, other than clerical and
nontechnical employees, to disclose promptly in writing to personnel identified as responsible for the
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administration of patent matters and in a format suggested by the Recipient each subject invention made
under subaward/contract in order that the Recipient can comply with the disclosure provisions of
paragraph (c) of this clause, and to execute all papers necessary to file patent applications on subject
inventions and to establish the Government's rights in the subject inventions. This disclosure format
should require, as a minimum, the information required by subparagraph (e)(2) of this clause.

(5) The Recipient agrees, subject to FAR 27.302(j), that the Government may duplicate and disclose
subject invention disclosures and all other reports and papers furnished or required to be furnished
pursuant to this clause.

(f) Examination of Records Relating to Inventions

(1) The Contracting Officer or any authorized representative shall, until 3 years after final payment
under this agreement, have the right to examine any books (including laboratory notebooks), records,
and documents of the Recipient relating to the conception or first actual reduction to practice of
inventions in the same field of technology as the work under this agreement to determine whether-

(i) Any such inventions are subject inventions;

(ii) The Recipient has established and maintains the procedures required by subparagraphs (e)(1) and
(4) of this clause;

(iii) The Recipient and its inventors have complied with the procedures.

(2) If the Contracting Officer learns of an unreported Recipient invention which the Contracting Officer
believes may be a subject invention, the Recipient may be required to disclose the invention to DOE for
a determination of ownership rights.

(3) Any examination of records under this paragraph will be subject to appropriate conditions to protect
the confidentiality of the information involved

(g) Subaward/Contract

(1) The recipient shall include the clause PATENT RIGHTS (SMALL BUSINESS FIRMS AND
NONPROFIT ORGANIZATIONS) (suitably modified to identify the parties) in all
subawards/contracts, regardless of tier, for experimental, developmental, demonstration, or research
work to be performed by a small business firm or domestic nonprofit organization, except where the
work of the subaward/contract is subject to an Exceptional Circumstances Determination by DOE. In all
other subawards/contracts, regardless of tier, for experimental, developmental, demonstration, or
research work, the Recipient shall include this clause (suitably modified to identify the parties), or an
alternate clause as directed by the contracting officer. The Recipient shall not, as part of the
consideration for awarding the subaward/contract, obtain rights in the subrecipient's/contractor's subject
inventions.

(2) In the event of a refusal by a prospective subrecipient/contractor to accept such a clause the
Recipient:

(i) Shall promptly submit a written notice to the Contracting Officer setting forth the
subrecipient/contractor's reasons for such refusal and other pertinent information that may expedite
disposition of the matter; and

(ii) Shall not proceed with such subaward/contract without the written authorization of the Contracting
Officer.

(3) In the case of subawards/contracts at any tier, DOE, the subrecipient/contractor, and Recipient agree
that the mutual obligations of the parties created by this clause constitute a contract between the
subrecipient/contractor and DOE with respect to those matters covered by this clause.

(4) The Recipient shall promptly notify the Contracting Officer in writing upon the award of any
subaward/contract at any tier containing a patent rights clause by identifying the subrecipient/contractor,
the applicable patent rights clause, the work to be performed under the subaward/contract, and the dates
of award and estimated completion. Upon request of the Contracting Officer, the Recipient shall furnish
a copy of such subaward/contract, and, no more frequently than annually, a listing of the
subawards/contracts that have been awarded.

(5) The Recipient shall identify all subject inventions of a subrecipient/contractor of which it acquires
knowledge in the performance of this agreement and shall notify the Patent Counsel, with a copy to the
contracting officer, promptly upon identification of the inventions.
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(h) Atomic Energy

(1) No claim for pecuniary award of compensation under the provisions of the Atomic Energy Act of
1954, as amended, shall be asserted with respect to any invention or discovery made or conceived in the
course of or under this agreement.

(2) Except as otherwise authorized in writing by the Contracting Officer, the Recipient will obtain
patent agreements to effectuate the provisions of subparagraph (h)(1) of this clause from all persons
who perform any part of the work under this agreement, except nontechnical personnel, such as clerical
employees and manual laborers.

M Publication

It is recognized that during the course of the work under this agreement, the Recipient or its employees
may from time to time desire to release or publish information regarding scientific or technical
developments conceived or first actually reduced to practice in the course of or under this agreement. In
order that public disclosure of such information will not adversely affect the patent interests of DOE or
the Recipient, patent approval for release of publication shall be secured from Patent Counsel prior to
any such release or publication.

(j) Forfeiture of Rights in Unreported Subject Inventions

(1) The Recipient shall forfeit and assign to the Government, at the request of the Secretary of Energy or
designee, all rights in any subject invention which the Recipient fails to report to Patent Counsel within
six months after the time the Recipient:

(i) Files or causes to be filed a United States or foreign patent application thereon; or

(ii) Submits the final report required by subparagraph (e)(3) of this clause, whichever is later.

(2) However, the Recipient shall not forfeit rights in a subject invention if, within the time specified in
subparagraph (e)(2) of this clause, the Recipient:

(i) Prepares a written decision based upon a review of the record that the invention was neither
conceived nor first actually reduced to practice in the course of or under the agreement and delivers the
decision to Patent Counsel, with a copy to the Contracting Officer, or

(ii) Contending that the invention is not a subject invention, the Recipient nevertheless discloses the
invention and all facts pertinent to this contention to the Patent Counsel, with a copy of the Contracting
Officer; or

(iii) Establishes that the failure to disclose did not result from the Recipient's fault or negligence.

(3) Pending written assignment of the patent application and patents on a subject invention determined
by the Secretary of Energy or designee to be forfeited (such determination to be a final decision under
the Disputes clause of this agreement), the Recipient shall be deemed to hold the invention and the
patent applications and patents pertaining thereto in trust for the Government. The forfeiture provision
of this paragraph (j) shall be in addition to and shall not supersede other rights and remedies which the
Government may have with respect to subject inventions.

(End of clause)
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